IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

ELI ZABETH STEWART, a m nor, ;
BY MARY LOU SE JOHNSCN, ; ClVIL ACTI ON
guardian ad litem :

V.

AUBRY Tl LLMON,

PCLI CE OFFI CER M CHAEL TRASK, BADGE

#9636,

PCLI CE OFFI CER MARK DESI DERI O,

BADGE #5902, and :

CI TY OF PH LADELPH A : NO. 02-7703

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 8, 2003

Backgr ound and Procedural History

Plaintiff Elizabeth Stewart (“Stewart”) was injured during a
car chase involving her brother, Aubry Tillnmon (“Tillnmon”),?! and
t he t wo def endant Phi |l adel phia police officers. Stewart filed this
action, alleging federal constitutional violations against the
officers, and state | aw cl ai ns agai nst the officers and the City of
Phi | adel phia, in the Court of Conmon Pl eas, Phil adel phia County, on
Septenber 17, 2002. Def endants renoved the action to federa
court, and by order dated Decenber 30, 2002, the court severed
Stewart’s state law clains. (Paper #21.) Plaintiff was ordered to
proceed first with her federal clainms. (1d.)

Def endant officers filed a notion for summary judgnent as to

laubry Tillnon (“Tillmon”), currently incarcerated, also was named as a
defendant in this action. By order dated Decenber 11, 2002, default was
entered as to Tillnmon; however, the court chose to reserve the entry of
default judgnent until the conclusion of the action



Stewart’s federal clains. (Paper #27.) On June 27, 2003, this
court issued a nenorandum and order denyi ng defendants’ notion for
sunmmary judgnment as to plaintiff’s claimthat the initial stop of
the vehicle in which she was a passenger violated her Fourth
Amendnent rights, and granting sunmmary judgnent in favor of
defendants as to plaintiff’s allegation that her subsequent
detention violated her Fourth Amendnent rights and her claim of
deprivation of substantive due process under the Fourteenth
Amendnent.  (Paper #40.)

Foll ow ng the decision, a conference was held to determ ne
whet her or not the action would proceed to trial and when.
Plaintiff objected to proceeding imediately on all remaining
I ssues because state i ssues had been severed. A continued date was
proposed, but the City was not able to produce one of the
def endants on the new date.

Stewart then filed a Motion to Wthdraw All Federal C ainms and
Remand to the Phil adel phia Court of Comon Pleas for a New Trial On
State Law C ai ns (Paper #41); she argues that defendants will not
suffer prejudice should this court decline to exercise pendent
jurisdiction over the renmaining state law clains, see 28 U S.C. 8§
1367(a) (“Except as provided ... in any civil action of which the
district courts have original jurisdiction, the district courts
shal | have suppl enental jurisdiction over all other clains that are

so related to claims in the action wthin such original



jurisdiction that they form part of the sane case or controversy
under Article Ill of the United States Constitution.”). Defendants
oppose the notion to remand, but not the notion to w thdraw the
only remaining federal claim (Paper #42.) I nvoki ng “judicia

econony” and “fairness to the parties,” defendants argue that this
court should retain jurisdiction because the actionis at the final

stages of litigation. (1d.)
Di scussi on

Summary judgnent was granted as to two of Stewart's three
federal clains, and defendants do not oppose Stewart’s notion to
wi t hdraw her remaining federal claim Therefore, the court has no
i ndependent jurisdictional basis over what remains of this action.
A court may, under such circunstances, decline to exercise
suppl enental jurisdiction over pendent state |aw clains under 28
U S C 8 1367(c)(3) (“The district courts may decline to exercise
suppl enental jurisdiction over a clai munder subsection (a) if ...
the district court has dismssed all clainms over which it has
original jurisdiction.”)

“Where the claim over which a district court has original

jurisdiction is dismssed before trial,” the court nust remand or
dism ss the pendent state law clains “unless considerations of
j udi ci al econony, conveni ence, and fairness to the parties provide

an affirmati ve reason for doing so.” Borough of West Mfflin v.

Lancaster, 45 F. 3d 780, 788 (3d Gir. 1995) (citing G owh Horizons,




Inc. v. Delaware County, 983 F.2d 1277, 1284 (3d G r. 1993)). The

Court of Appeal s has stated:

In passing [in Gowh Horizons], we suggested that if the
di sm ssal of the main claimoccurs late in the action,

knocking [pendent <clains] down wth a belated
rejection of supplenental jurisdiction may not be fair.
We did not say that on the facts presented, however, the
district court nust hear the pendent clains given these
fai rness concerns.

Annul I'i v. Panikkar, 200 F.3d 189, 203, n.14 (3d G r. 1999)

(affirmng district court’s refusal to exercise suppl enental
jurisdiction despite “two years of litigation, fifteen pages of
court docket, 1,800 pages of deposition testinony, and 2,800

pages of discovery docunents”).

Here, considerations of judicial econony, convenience, and
fairness to the parties do not provide affirmative reasons to
exerci se suppl enental jurisdiction over Stewart’s state | aw
clainms. Though defendants correctly note this action was sl ated
for trial July 7, 2003, the trial was to be on the federal clains
only. Stewart’s federal and state |law clains were severed by the
court’s order dated Decenber 30, 2002. A trial date for
Stewart’s state |aw clains had not yet been set. Following a
t el ephone conference with counsel after partial sumrmary judgnent
had been granted, it was determ ned that, were the court to allow
the parties tinme to prepare for litigation of the state | aw
clainms, at |east one party would not be attai nable for the next

avai l able trial date. It is not clear that remand will result in



delay of this action’s final disposition, and judicial econony

does not require the court to exercise supplenental jurisdiction.

Both parties have engaged in substantial discovery, though
both can use this evidence to litigate the remaining clains in

state court. See Washington v. Gty of Chester, 1997 U S. Dist.

LEXI S 20815, *12 (E.D. Pa. Dec. 31, 1997). Defendants argue
those clainms mrror Stewart’s forner federal claimunder the
Fourteenth Amendnent, but no federal policies are inplicated and
the issues that remain for determ nation are not routine factual
guestions or sinple principles of Pennsylvania law. 1d. For
exanpl e, whether the Gty is immune fromliability under the
Political Subdivision Tort Cains Act, 42 Pa. Cons. Stat. Ann. 88

8541 et seq. remains to be determned. Cf. Atlantic Used Auto

Parts v. Gty of Philadel phia, 957 F. Supp. 622, 628 (E. D. Pa.

1997) (comty considerations outwei ghed possible delay in action
where only questions of Pennsylvania state | aw remai ned).
Accordingly, this court now declines to exercise jurisdiction
under 28 U. . S.C. 8 1367(c) and this action is remanded to state
court. The state court’s jurisdiction over this action includes

the default entered agai nst defendant Aubry Till non.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT FOR

THE EASTERN DI STRI CT OF PENNSYLVANI A

ELI ZABETH STEWART, a m nor,
BY MARY LOUI SE JOHNSOQN, : CVIL ACTI ON

guardian ad litem

AUBRY Tl LLMON,

POLI CE OFFI CER M CHAEL TRASK, BADGE
#9636,

PCLI CE OFFI CER MARK DESI DERI O
BADCE #5902, and

CITY OF PH LADELPHI A : NO 02-7703

ORDER

AND NOW this 8" day of July, on consideration of

Plaintiff's Motion to Wthdraw All Federal C ains and Remand to



t he Phil adel phia Court of Common Pleas for a New Trial On State
Law O ai ns (Paper #41) and Defendants’ Desiderio and Trask’s

response thereto (Paper #42), it is hereby ORDERED t hat:

1. Plaintiff’s Mtion to Wthdraw All Federal C ains and
Remand to the Phil adel phia Court of Common Pl eas for a New
Trial On State Law C ains (Paper #41) is GRANTED in part.
Havi ng granted defendants summary judgnment on plaintiff’s
cl ai ms regardi ng detention and substantive due process, the
court now DI SM SSES with prejudice plaintiff’s renmaining
clai malleging an unreasonabl e stop, for which defendants

were not entitled to qualified imunity.

2. This action, including the default entered agai nst

def endant Aubry Tillnon, is REMANDED to the Phil adel phia

Court of Conmmobn Pl eas FORTHW TH

S. J.



